AN ACCOMMODATION OF THE YOUNGER
A coalition of civil-liberties and public-interest-law groups recently addressed a letter of protest to the distinguished jurists and lawyers attending a national conference on law reform. 1 The letter decried recent decisions of the Supreme Court that drastically limited access to the federal courts and accused the Court of "embark[ing] on a dangerous and destructive journey designed to dilute the power of the federal judiciary to serve as guardian of federal constitutional rights. '2 The letter contended further that "[i]f the trend ... is not reversed ... constitutional rights and liberties will be imperiled, and the people will be unable to defend themselves against arbitrary and unconstitutional actions of state officials .... 1,,
The authors of the letter were reacting in large part to the Apr. 7, 1976, at 11, col. 3. 2 Letter from Aryeh Neier, et al., to participants in the "Pound Revisited" Conference, Apr. 7, 1976 , at 2, on file with the American Civil Liberties Union, 22 E. 40th St., N.Y., N.Y. 10016 [hereinafter cited as Letter] .
'Id. The Chief Justice defended the Court's record at a news conference the following day. Chief Justice Burger cited increased federal caseloads and the development of prisoners' rights law in rebuttal to the charges. N.Y. Times, Apr. 9, 1976, at 51, col. 8 . Public criticism of decisions limiting access to the federal courts, however, has continued. N.Y. Times, Oct. 10, 1976, § 1, at 31, col. 1; Editorial, The Court and Freedom, N.Y. Times, May 31, 1976, at 14, col. 1; Oelsner, The Diminishing Right to Fight City Hall in Court, N.Y. Times, Apr. 11, 1976 , § 4 (The Week in Review), at 9, col. 1.
ever-widening application of the nonintervention doctrine articulated in Younger v. Harris. 4 In Younger and its companion cases, 5 the Supreme Court held that principles of federalism, comity, and equity forbid a federal court from enjoining or effectively halting a state criminal prosecution, except when the moving party has no adequate remedy at law and will suffer great and immediate irreparable injury if denied relief. 6 This doctrine has been interpreted recently by some federal courts to ban federal injunctive or declaratory relief against unconstitutional state criminal practices and procedures that are either ancillary or completely unrelated to the criminal proceedings themselves. 7 Moreover, the Supreme Court has suggested that certain alternate remedies, which are only arguably sufficient in theory and probably futile in practice, constitute adequate remedies at law. 8 Thus, even though the Younger doctrine as properly understood reflects the sound policy of avoiding unnecessary federal interference with state proceedings, some courts have extended the doctrine to situations in which the potential interference is minimal and federal court action is essential to the vindication of the complainants' constitutional rights.
Wallace v. Kern (III) , 9 which forbade federal intervention to correct constitutional deficiencies in state bail practices, illustrates dramatically the use of the Younger doctrine to curtail the role of the federal courts in enforcing constitutional rights in the state criminal process. In Wallace v. Kern (III) , the district court found that bail determinations in the Brooklyn courts were made perfunctorily, subject to frequent delays, and often based on incomplete or inaccurate information. The reasons a particular bail was set were rarely disclosed to the accused or to the supreme court judge who would review the bail determination. Furthermore, this appellate review tended to be cursory. 10 The district court held that such practices denied accused persons due process of law, and it granted injunctive relief. 1 The Court of Appeals for the Second Circuit reversed on the ground that the lower court order ran afoul of the Younger doctrine. The district court had concluded that injunctive relief in the case before it was not precluded by Younger, because the relief was not directed at the state proceedings themselves but at the pretrial detention, the legality of which is not at issue in criminal trials.
12 Nonetheless, the Second Circuit held that " [t] he proposition that the principles underlying Younger are applicable only where the federal court is seeking to enjoin a pending state criminal prosecution is not supportable,"' 13 and found that the relief ordered by the district court was impermissible because it "would indirectly accomplish the kind of interference that Younger v. Harris... and related cases sought to prevent."' 1 4 The court went on to hold that the plaintiffs could not rely upon the exceptions to the Younger rule because bail review within the state system by way of habeas corpus constituted an adequate remedy at law.' 5 If the Younger doctrine continues to be applied as freely as it was in Wallace v. Kern (III) , federal relief in civil rights actions that are brought to modify constitutionally defective state criminal practices and procedures will be effectively foreclosed. Such a result would involve a tragic abdication by the federal courts of their responsibility to protect individuals from unconstitutional state action.' 6 In the discussion that follows, a middle course is 1Id. at 402-03.
Specifically, the court ordered that an evidentiary bail hearing be held upon demand, with five days notice to the district attorney, at any time after 72 hours from the original arraignment or whenever new evidence justified reassessment of pretrial release conditions. If the prosecutor recommended imposition of money bail, he would be required to present evidence demonstrating that nonfinancial release conditions would not assure the presence of the accused at trial. Id. at 403 n.7. suggested 1 7 that would allow the federal courts to play a substantial role in vindicating the constitutional rights of criminal defendants while limiting the courts' role to avoid the overly broad interference with state proceedings that the Younger doctrine seeks to prevent. 18 Initially, the historical development of the Younger doctrine will be examined in order to help define the proper scope of that doctrine.
II. A BRIEF HISTORY OF THE NONINTERVENTION DOCTRINE OF YOUNGER V. HARRIS-

A STUDY IN JUDICIAL FLEXIBILITY
The nonintervention doctrine, a judicially developed policy of self-restraint' 9 combining long-established and distinct princiguaranteed by the fourteenth amendment. Monroe v. Pape, 365 U.S. 167, 180 (1961) . The Act was specifically directed at situations "where the state remedy, though adequate in theory, was not available in practice." Id. at 174. Therefore, the state remedy need not be sought and refused before federal relief is sought. Id. at 183. The "legislative history makes evident that Congress clearly conceived that it was altering the relationship between the States and the Nation with respect to the protection of federally created rights .... " Mitchum v. Foster, 407 U.S. 225, 242 (1972) . Thus, the Supreme Court has emphasized that since the Act of 1871, the federal courts have become "the primary and powerful reliances for vindicating every right given by the Constitution, the laws, and treaties of the United States." Zwickler v. Koota, 389 U.S. 241, 247 (1967) (emphasis supplied by the Court) ( " This doctrine is often confused with its statutory counterpart, the AntiInjunction Act of 1793, which provided that a "writ of injunction [shall not] be granted [by any federal court] to stay proceedings in any court of a state .... " Act of Mar. 2, 1793, ch. 22, § 5, 1 Stat. 334, as amended, 28 U.S.C. § 2283 (1970). As Professor Burton Wechsler has noted, "Act and doctrine have influenced each other but are distinct and independent, and if Congress were to repeal the Act tomorrow the judicial doctrine would not necessarily be eradicated." Wechsler, supra note 16, at 749. See also Hobbs v. Thompson, 448 F.2d 456, 463 (5th Cir. 1971) . As amended in 1948, the Act provides three exceptions to the original prohibition against all federal intervention. Such intervention is permitted when injunctive relief is (1) "expressly authorized by Act of Congress," (2) "necessary in aid of [the court's] jurisdiction," or (3) needed "to protect or effectuate [the court's] judgments." 28 U.S.C. § 2283 (1970), amending Act of Mar. 2, 1793, ch. 22, § 5, 1 Stat. 334. In Mitchum v. Foster, 407 U.S. 225, 242-43 (1972) , the Supreme Court held that the Act does not apply to actions brought under 42 U.S.C.
§ 1983 (1970) because such actions fall within the first exception noted above. Nearly all federal lawsuits challenging state criminal practices and procedures arc brought pursuant to § 1983, and thus the Anti-Injunction Act is relevant to the present discussion only insofar as it influenced the development of its judicial counterpart. On the Act generally, see P. BATOR 23 There the Court relied primarily on the 20 In the context of the relationship between the federal and state courts, comity refers to the federal courts' respect for "the principle that state courts have the solemn responsibility, equally with the federal courts, 'to guard, enforce, and protect every right granted or secured by the Constitution .... . ' Steffel v. Thompson, 415 U.S. 452, 460-61 (1974 ) (quoting Robb v. Connolly, 111 U.S. 624, 637 (1884 159-60 (4th ed. 1958) . Eventually, it was established that a court of equity could act only when the moving party was without an adequate remedy at law and would suffer irreparable injury if denied equitable relief. These prerequisites to the exercise of a court's equitable powers have survived to the present day. Allee v. Medrano, 416 U.S. 802, 814-15 (1974); Younger v. Harris, 401 U.S. 37, 43-44 (1971) ; Holiday Inns of America, Inc. v. B & B Corp., 409 F.2d 614, 618 (3d Cir. 1969 27 the Supreme Court held that the rate statutes in question deprived the railroads and their stockholders of property without due process of law, 2 8 and enjoined the proprobably because of the belief that the federal courts were without jurisdiction in such cases. A defendant in a criminal action was usually a citizen of the same state as the prosecutorial authority, and thus diversity jurisdiction rarely existed. More importantly, during most of America's first century, Congress relied on the state courts to vindicate federal rights, Zwickler v. Koota, 389 U.S. 241, 245 (1967) In Ex parte Young, the Court made short shrift of the state's argument that contesting the statute's constitutionality as a defense in a state criminal proceeding constituted an adequate remedy at law, the availability of which barred equitable relief. The Court noted wryly that "there would not be a crowd of agents offering to disobey the law," 3 2 given the possible fine and imprisonment facing railroad employees who charged more than the authorized maximum rates. Furthermore,
[t]o await proceedings against the company in a state court grounded upon a disobedience of the act, and then, if necessary, obtain a review in this court by writ of error to the highest state court, would place the company in peril of large loss ... if it should be finally determined that the act was valid. This risk the company ought not to be required to take.
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Co., 320 U.S. 591 (1944) 525 (1923) , in which the Court had held a similar District of Columbia provision invalid under the due process clause of the fifth amendment. In United States v. Carolene Prods. Co., 304 U. S. 144 (1938) , the Court rejected a constitutional challenge to a federal law that prohibited the shipment of "filled milk" in interstate commerce, and in United States v. Darby, 312 U.S. 100 (1941), the Court rejected a similar challenge to a statute that fixed maximum hours and minimum wages for employees engaged in the production of goods for interstate commerce. See also Olsen v. Nebraska, 313 U. S. 236 (1941) . By 1943, Justice Jackson was able to remark that "the laissez-faire conception or principle of non-interference has withered at least as to economic affairs." West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 640 (1943 The general rule is that equity will not interfere to prevent the enforcement of a criminal statute even though unconstitutional .... To justify such interference there must be exceptional circumstances and a clear showing that an injunction is necessary in order to afford adequate protection of constitutional rights .... We have said that it must appear that the "danger of irreparable loss is both great and immediate"; otherwise, the accused should first set up his defense in the state court, even though the validity of a statute is challenged....
[ S. 624 (1943) . In Murdock, which was decided the same day as Douglas, the Court reversed the convictions of the complainants in Douglas on first amendment grounds. The Court in Douglas based its refusal to intervene in part on the assumption that prospective injunctive relief was unnecessary after the decision in Murdock: "And in view of the decision rendered today in Murdock ....
we find no ground for supposing that the intervention of a federal court, in order to secure petitioners' constitutional rights, will be either necessary or appropriate." 319 U.S. at 165.
Within six weeks of the decisions in Douglas and Murdock, the Supreme Court reversed its earlier decision in Minersville School Dist. v. Gobitis, 310 U. S. 586 (1940) , and enjoined the West Virginia Board of Education from enforcing compulsory flagsalute regulations against Jehovah's Witnesses, despite the fact that children of that faith had been expelled from school and their parents prosecuted (for causing delinquency) under ancillary criminal statutes. West Virginia State Bd. of Educ. v. Barnette, supra at 629-30.
penalties for selling religious literature door-to-door without paying a license tax. 49 Having examined in the 1930's and early 1940's the propriety of federal court intervention in state criminal proceedings, the Court rarely mentioned the issue again until its 1965 decision in Dombrowski v. Pfister. 5 " The nonintervention doctrine was ignored in the interim probably because strict application of the doctrine would have seriously hindered the Court's efforts to end de jure segregation in the South. When the Court held in Brown v. Board of Education 5 1 that separate schools were "inherently unequal," it failed to mention that one of the suits consolidated in the case challenged provisions of a South Carolina law declaring it a crime to enroll black and white children in the same school. 52 Subsequently, the Court affirmed lower court decisions enjoining the operation of other state criminal laws designed to enforce segregation in public schools 5 3 and on public carriers. 1 Id. at 486 n. 1. The South Carolina constitution mandated that schools be racially segregated, S.C. CONST. art. 11, § 7 (1942) , and the South Carolina Code, S.C. CODE ANN. § 21-751 (1962) , made it unlawful to enroll children of one race in schools provided for persons of another race.
53 In 1961, Louisiana enacted two amendments to its criminal code punishing the acts of inducing or influencing parents to send their children to a school operated "in violation of any law of this State." Nos. 3, 5 [1961] La. Acts 2d Extraordinary Sess. 89, 92 (codified at LA. REv. STAT. ANN. § § 14:119.1, 14:122.1 (1974) ). In a suit brought to enjoin enforcement of these provisions, the district court rejected summarily the state attorney general's suggestion that the constitutional issue should be raised first in defense of state criminal prosecutions:
True, "it is a familiar rule that courts of equity do not ordinarily restrain crim- 
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UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 125:266 When the Supreme Court in Dombrowski v. Pfister 55 considered the propriety of federal court intervention in state criminal proceedings, it appeared to liberalize the strict standards developed in the 1930's and early 1940's. On the facts of Dombrowski, the Court held that federal intervention was justified because defending against the state criminal charge would not ensure protection of the plaintiffs' first amendment rights. The plaintiffs had alleged that their rights were in danger because the statutes in question, Louisiana's subversive activities laws, were overbroad on their face, and because the state prosecution was undertaken in bad faith for the purpose of discouraging protected civil rights activity. The Court distinguished Douglas v. City of Jeannette on the ground that the plaintiffs in Douglas had neither questioned the facial validity of the city ordinance requiring door-to-door solicitors to pay a license tax, 56 nor been "threatened with any injury other than that incidental to every criminal proceeding brought lawfully and in good faith .... "' In Dombrowski, on the other hand, the plaintiffs alleged that "a substantial loss or impairment of freedoms of expression" would occur if they were forced to await the outcome of protracted state court litigation. 58 Noting that all statutes that regulate expression risk inhibiting the exercise of first amendment rights, and that this danger is particularly acute when the statute aff'd, 352 U.S. 903 (1956) (per curiam), the district court rejected the contention that it should abstain on comity grounds from enjoining enforcement of state statutes and municipal ordinances containing criminal sanctions designed to maintain segregated buses: "The short answer is that doctrine has no application where the plaintiffs complain that they are being deprived of constitutional civil rights, for the protection of which the Federal courts have a responsibility as heavy as that which rests on the State courts. " Id. at 63 He filed suit in federal court, alleging that the prosecution and the existence of the California statute chilled the exercise of his first amendment rights, and he asked that the district attorney be enjoined from prosecuting him. A three-judge district court, holding the statute unconstitutionally vague and overbroad, issued the injunction. The Supreme Court reversed, relying on principles of equity, comity, and federalism. 64 The Court stated that "courts of equity should not act, and particularly should not act to restrain a criminal prosecution, when the moving party has an adequate remedy at law and will not suffer irreparable injury if denied equitable relief. ' 65 This doctrine was stated to be particularly "important under our Constitution, in order to . . . avoid a duplication of legal proceedings and legal sanctions where a single suit would be adequate to protect the rights asserted. 66 The Court observed further that the nonintervention doctrine was "reinforced by an even more vital consideration, the notion of 'comity,' that is, a proper respect for state functions, a recognition of the fact that the entire country is made up of a Union of separate state governments .... 
UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 125:266 The Younger Court cited its previous decisions in the area 6 8 for the propositions that injunctions against state prosecutorial officials should be issued only "under extraordinary circumstances where the danger of irreparable loss is both great and immediate," and that " [t] he accused should first set up and rely upon his defense in the state courts ... unless it plainly appears that this course would not afford adequate protection. '6 9 The Court added that "[clertain types of injury, in particular, the cost, anxiety, and inconvenience of having to defend against a single criminal prosecution, could not by themselves be considered 'irreparable' . . ." Rather, "the threat to plaintiff's federally protected rights must be one that cannot be eliminated by his defense against a single criminal prosecution. 240, 243-44 (1926) ). 70 Id. at 46. The Court concluded by carefully limiting Dombrowski to its facts. Although admitting that "there are some statements in the Dombrowski opinion that would seem to support" the argument that "federal courts may give equitable relief, without regard to any showing of bad faith or harassment, whenever a state statute is found 'on its face' to be vague or overly broad, in violation of the first Amendment," id. at 50, the Court held that the chilling effect on the free exercise of first amendment freedoms caused by prosecution under a statute regulating expression "should not by itself justify federal intervention," id. Because there was no suggestion that the single prosecution against Harris was brought in bad faith, and because the injury he faced was solely "that incidental to every criminal proceeding brought lawfully and in good faith," id. at 49 (quoting Douglas v. City of Jeannette, 319 U.S. 157, 164 (1943) ), Harris was instructed to seek vindication of his rights in state court.
In the companion case of Samuels v. Mackell, 401 U. S. 66 (1971) , the Court held that the Younger rule applies with equal force to actions for declaratory relief when issuance of a declaratory judgment would have "virtually the same practical impact as a formal injunction .... ." Id. at 72. The Court reasoned that declaring New York's criminal anarchy statute unconstitutional would halt the plaintiffs' prosecution as effectively as an injunction and thus refused to make such a declaration. Dyson v. Stein, 401 U.S. 200 (1971) (per curiam), and Byrne v. Karalexis, 401 U.S. 216 (1971) (per curiam), were factually similar to Younger in that Dyson and Byrne involved requests to declare state criminal statutes unconstitutional and to enjoin their enforcement against the plaintiffs. The Supreme Court did not order dismissal of these actions, however, but instead remanded them for further consideration of the nature and extent of the injury suffered. In Perez v. Ledesma, 401 U.S. 82 (1971), the three-judge lower court upheld the constitutionality of a Louisiana obscenity statute while ruling that the arrest of the plaintiffs and the seizure of allegedly obscene materials pursuant to the statute was invalid for lack of a prior adversary hearing on the character of the materials. Although the lower court did not enjoin present or future prosecutions, it did order suppression and return of the seized materials. The Supreme Court reversed, reasoning that the suppression of the materials obviously would result in the effective termination of the case, and thus would have the same effect as an injunction issued against the prosecu-Younger made another extremely important, but less obvious, change in the law. As was noted above,' 1 when the Court first addressed the nonintervention issue in In re Sawyer in 1888, it barred without exception federal injunctions against pending state prosecutions that antedated the federal suit. The Court adhered steadfastly to this rule in the years following the Sawyer decision.
7 2 Thus, the propriety of federal intervention had really been in issue almost exclusively in suits to enjoin prospective, rather than pending, prosecutions.
7 3 Given this historical de- S. 117 (1951) , did the Court indicate some willingness to permit lower federal courts to enjoin a pending state prosecution in exceptional circumstances. In Stefanelli, the Court refused to grant an injunction to suppress illegally seized evidence in a pending state prosecution. After reviewing the principles of equity, comity, and federalism the Court noted that "[i]f these considerations limit federal courts in restraining State prosecutions merely threatened, how much more cogent are they to prevent federal interference with proceedings once begun." Id. at 122-23. The Court may have been implying here that although the Court might be more reluctant to intervene in pending prosecutions, essentially the same standards that apply in cases involving threatened prosecutions also apply when pending prosecutions are involved. S. 332 (1975) , the Court limited severely the availability of the federal forum in cases in which a state prosecution is merely threatened.
III. DEFINING STANDARDS FOR FEDERAL INTERVENTION
Over the years, the Supreme Court has applied the nonintervention doctrine in a flexible manner-construing it to permit federal intervention in state proceedings when the Court sought an active role in vindicating constitutional rights, and interpreting it to forbid intervention when the Court eschewed federal court involvement in state affairs. In defining the scope of permissible federal relief in civil rights actions brought to obtain modification of constitutionally deficient state criminal practices and procedures, the federal courts should avoid the more exFor almost 100 years, only state proceedings that antedated the filing of the federal suit were considered "pending" for comity purposes. Belle Terre v. Boraas, 416 U.S. 1, 3 n.1 (1974); Cline v. Frink Dairy Co., 274 U.S. 445, 453 (1927) ; Ex parte Young, 209 U. S. 123, 162 (1908) ; In re Sawyer, 124 U.S. 200, 211 (1888) . In Hicks, however, the Supreme Court signaled an end to this policy, holding that "where state criminal proceedings are begun against the federal plaintiffs after the federal complaint is filed but before any proceedings of substance on the merits have taken place in the federal court, the principles of Younger v. Harris should apply in full force." 422 U.S. at 349. As Justice Stewart pointed out in dissent, this new rule does not eliminate the unseemly race to the courthouse door, id. at 354 (Stewart, J., with whom Douglas, Brennan & Marshall, JJ., join dissenting), and unfortunately, the rule "is an open invitation to state officials to institute state proceedings in order to defeat federal jurisdiction," id. at 357 (Stewart, J., dissenting). Moreover, the precise meaning of "proceedings of substance on the merits" is far from clear. Id. at 353-54 n. I (Stewart, J., dissenting).
Numerous problems concerning the threatened/pending distinction have yet to be resolved. For example, the Court has never made clear what action by state officials is necessary to begin a criminal prosecution for Younger purposes. The courts have assumed generally that a prosecution begins with either an indictment or the filing of formal charges. See, e.g., Spielman Motor Sales Co. v. Dodge, 295 U.S. 89, 96 (1935) REv. 591, 675-83 (1975). treme positions taken in the past and instead adopt a middle course that would allow them to play an important but realistically limited role in enforcing the constitutional rights of persons involved in the state criminal process.
In formulating the appropriate standards for federal intervention, this Article will first examine the proper scope of the Younger doctrine. The starting point for this inquiry is the statement in Younger that "courts of equity should not act, and particularly should not act to restrain a criminal prosecution, when the moving party has an adequate remedy at law and will not suffer irreparable injury if denied equitable relief."' ' l Federal courts are simply not able to monitor all aspects of state practice and procedure, or to provide individual review each time a defendant's rights are arguably violated in the course of a state prosecution; therefore, a federal court should not grant coercive relief directed against a state prosecution except under extraordinary circumstances. Federal courts should deny requests for relief by individual criminal defendants that would necessitate federal review of substantive state court rulings regarding issues considered traditionally during the course of the state court proceeding.
The Younger doctrine should also apply to preclude blanket injunctions when such orders would replace individual factual determinations or would require second-guessing the discretionary decisions of state judges. When the proper relief depends on individual determinations, relief by blanket injunctions will be insufficient for some individuals and unwarranted for others. Furthermore, the policies of federalism and comity require application of the Younger doctrine when plaintiffs seek such extensive reform of the state criminal process that the federal district court would be required to oversee the day-to-day workings of the state judicial system.
On the other hand, because the policies of the Younger doctrine concern the relationship between the federal and the state courts, Younger should not restrict a federal court when the requested relief would not interfere with substantive aspects of pending state judicial proceedings. Thus, a federal court should be permitted to grant relief concerning matters ancillary or unrelated to the criminal proceeding that cannot be raised in defense against the prosecution itself. Federal courts have ordered, and should continue to order, simple procedural reforms 8 2 to ensure that state criminal processes affecting large numbers of people meet minimum constitutional standards. Similarly, the policies of the Younger doctrine do not apply when the requested relief is directed at the unconstitutional actions of nonjudicial state officials. Finally, Younger should not bar class actions brought by persons requesting equitable relief from probable future arrests or prosecutions.
In addition to identifying the situations in which the Younger doctrine should or should not apply, examining the proper scope of the exceptions to the Younger rule in those cases in which the doctrine ordinarily would apply is also necessary. The Court in Younger stated that the federal courts should intervene to protect the constitutional rights of citizens when the complainants will (1) suffer irreparable injury if denied relief and (2) have no adequate remedy at law. There is some dispute, however, over what constitutes an "irreparable" injury and an "adequate" remedy. Although the "cost, anxiety, and inconvenience of having to defend against a single criminal prosecution" 8 3 do not alone constitute irreparable injury, the harm may become irreparable if a person has to defend against multiple prosecutions, or if a class of persons is subjected to unconstitutional state practices. Moreover, unlawful imprisonment inevitably causes irreparable harm.
To be considered adequate, a remedy at law should afford the complainant a timely and complete resolution of his federal claims, either through defense against the pending criminal proceeding or through some other means. When no state procedure exists for review of the federal claim, or when a theoretical remedy is inadequate in practice to protect the complainant's constitutional rights, the complainant lacks an adequate alternate remedy to federal declaratory or injunctive relief.
A. Defining the Proper Scope of the Younger Doctrine
Situations in Which Younger Should Apply
The principles of comity, equity, and federalism, which form the basis of the Younger doctrine, concern primarily the Ala. 1973) , in which an Alabama district court found "no questions of comity presented" by a suit challenging jury selection procedures in Montgomery County. Id. at 701 n. 1. In so holding, the district court relied on the fact that the plaintiffs were not facing criminal prosecution in state court, but were instead free citizens challenging the systematic exclusion from jury service of persons of their racial, sexual, and income groups. This decision is correct, because the plaintiffs obviously could not raise their claims in defense of nonexistent prosecutions. Furthermore, because the plaintiffs were not awaiting trial, equitable relief that would not unduly interfere with pending criminal trials could be fashioned by modification of jury selection procedures over time. Moreover, suits similar to Penn were approved by the Supreme Court in Carter v. Jury Comm'n, 396 U.S. 320 (1970) impeded state criminal prosecutions. Furthermore, the claims raised in these cases all related to jury matters, which traditionally have been considered first in the context of the state prosecution. Thus, the courts held correctly that Younger barred relief. 90 The federal courts have also properly refused to grant requests for blanket injunctions, particularly when such orders would supplant individual factual determinations or would require second-guessing discretionary decisions of state judges. In Wallace v. Kern (II) ,91 the Second Circuit vacated a lower court directive that each detainee awaiting trial before the Kings County Supreme Court for more than six months (nine months when the detainee is accused of murder) be allowed to demand a trial and be released on his own recognizance if not brought to trial within forty-five days of demand. The Second Circuit, relying on the authority of Barker v. Wingo, 9 2 held that "[r]elief from 90 The Court of Appeals for the First Circuit faced an analogous problem in Guerro v. Mulhearn, 498 F.2d 1249 (1st Cir. 1974 ). In Guerro, while appeals from their convictions were pending in state court, plaintiffs filed a federal action seeking money damages against state prosecutorial officials for alleged violations of their civil rights committed during the course of their state criminal proceedings. In analyzing the comity considerations, the court held that "[t]he touchstone for any decision to defer a civil rights damage action which is parallel to state criminal proceedings is whether the federal court will be making rulings whose necessary implication would be to call in question the validity of the state conviction." Id. at 1254. The court noted that if a federal court were to make such rulings, "the potential for federal-state friction is obvious," because "[t]he federal ruling would embarrass, and could even intrude into, the state proceedings," causing delay or derailment of the state action. Id. at 1253. The court was careful to point out, however, that deferral would not always be appropriate because a "denial of constitutionally protected rights," even though occurring in the course of criminal proceedings, "may only be marginally relevant, or may even be entirely irrelevant, to the trial and appeal." Id. at 1254. But cf. Martin v. Merola, 532 F.2d 191, 194-95 (2d Cir. 1976 ) (even though such a suit would not have interfered directly with the criminal proceedings, the court cited principles of comity in holding that a civil rights suit alleging a violation of the plaintiff's right to a fair trial could not be brought until after the criminal proceedings had terminated); Fulford v. Klein, 529 F.2d 377 (5th Cir. 1976 ) (relying on principles of comity, the court held that a claim under § 1983 could not be brought by a convicted defendant whose case was on appeal until all state remedies had been exhausted).
Federal 
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UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 125:266 unconstitutional delays in criminal trials is not available in wholesale lots." 93 The circuit court found the imposition of an automatic six-month time limit to be "curiously arbitrary" and concluded that the decision lacked the "fine, albeit difficult, case-by-case determination of whether a prejudicial delay exists as to any individual inmate.
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The Younger doctrine has also been applied correctly to bar relief that would entail extensive reform of a state's criminal process and thereby cast "a federal district court in the role of receiver for a state judicial branch. ' 95 For example, in O'Shea v. Littleton 9 6 the plaintiffs mounted a frontal attack on the entire criminal justice system of Cairo, Illinois. The plaintiffs accused the state's attorney, his investigator, and the police commissioner of intentionally practicing racial discrimination in the performance of their duties, with the alleged result that the law was deliberately applied more harshly against blacks than against whites. The plaintiffs also claimed that a county magistrate and a judge had employed unconstitutional bail procedures that im-93 499 F.2d at 1351. 4 Id. at 1350. Similar considerations underlie certain Second Circuit decisions involving the right to counsel. In Bedrosian v. Mintz, 518 F.2d 396 (2d Cir. 1975) , the plaintiffs requested that the court direct a state judge to assign out-of-state counsel to represent them on criminal indictments arising out of the Attica riot. The state judge had denied the application because he was unfamiliar with the competence of the outof-state lawyers. Additionally, the state court had found that there were local counsel who were willing to accept assignment and felt that the added expenses involved in assigning out-of-state lawyers would unduly burden the taxpayers. Id. at 398. The Second Circuit held that the state court's ruling did not violate the plaintiffs' sixth amendment rights. The court also held that the state court's ruling was a discretionary decision on a local matter, not correctable by federal injunction. The court, in a footnote, cited Stefanelli v. Minard, 342 U.S. 117 (1951) , for the proposition that federal courts should refrain from piecemeal intervention concerning collateral issues. It quoted dictum from Stefanelli that included the "[a]sserted unconstitutionality . . . in the failure to appoint counsel" as an example of the type of collateral issue that should not be decided. 518 F.2d at 399 n.5 (quoting Stefanelli v. Minard, 342 U.S. 117, 123 (1951) ). It must be remembered, however, that Stefanelli was written over a decade before Gideon v. Wainwright, 372 U.S. 335 (1963), and referred to the then discretionary appointment of counsel. Nonetheless, the concern of both the Stefanelli and Bedrosian courts was that a federal court not substitute its determinations of fact for those of the state court.
In Inmates of Attica Correctional Facility v. Rockefeller, 453 F.2d 12 (2d Cir. 1971), the plaintiff class requested appointment of counsel before or during investigative in-prison questioning. The court, in rejecting this request, noted that several of the inmate-plaintiffs already were represented by zealous counsel. The court also noted the lack of substantial evidence of any improper questioning of prisoners. Moreover, the court stressed that any person ultimately indicted would be assigned counsel and would have the opportunity to suppress any improperly solicited statements. Id. at 20-2 1.
" Ad Hoc Comm. on Judicial Admin. v. Massachusetts, 488 F.2d 1241 , 1246 (1st Cir. 1973 ), cert. denied, 416 U.S. 986 (1974 .
96 414 U. S. 488 (1974) .
posed harsher sentences and conditions on black defendants, and that required indigents to pay jury fees. Finally, the plaintiffs charged all the state officials with intentionally using their powers to deter the plaintiffs from peacefully protesting racist practices in Cairo. The plaintiffs sought far-reaching injunctive relief against these discriminatory practices. The Supreme Court dismissed the case on standing grounds because "[n]one of the named plaintiffs [was] identified as himself having suffered any injury in the manner specified" 97 and because the prospect of future injury was tenuous. The Court stated in dicta, however, that the kind of relief sought by the plaintiffs necessarily would entail "abrasive and unmanageable intercession" 98 into the day-to-day conduct of local criminal proceedings. Because the plaintiffs alleged the existence of pervasive racial and wealth discrimination throughout the criminal process, effective relief would have required a wholesale federal take-over of Cairo's prosecutorial and judicial systems. By seeking "an injunction aimed at controlling or preventing the occurrence of specific events that might take place in the course of future state criminal trials," the plaintiffs appeared to "contemplate interruption of state proceedings to adjudicate assertions of noncompliance" in an "ongoing federal audit of state criminal proceedings." 99 The amorphous nature of the class and the vague allegations of injury compounded the problem of fashioning precise and effective relief. Thus, the Court found that granting the relief requested "would indirectly accomplish the kind of interference that Younger v. Harris ... and related cases sought to prevent." 0 0 99 Id. at 500. 100 Id. In Gardner v. Luckey, 500 F.2d 712 (5th Cir. 1974 Cir. ), cert. denied, 423 U.S. 841 (1976 , the Fifth Circuit held that the considerations outlined in O'Shea v. Littleton barred a class action brought by convicted state prisoners seeking broad declaratory and injunctive relief against the Florida Public Defender Offices. The plaintiffs, who had been represented by individual public defenders, asserted that the representation failed to meet minimum constitutional standards. The plaintiffs made "inadequate funding and excessive caseloads a key claim in their suit," id. at 713, and asked the court to remedy these problems. As in O'Shea, the court held that the named plaintiffs lacked standing to sue because none alleged "that he himself was injured by the conduct of the Public Defenders." Id. at 714. Furthermore, the court noted that effective relief would interrupt state prosecutions during the period necessary to adjudicate assertions of noncompliance, and would require the kind of ongoing audit of state criminal proceedings condemned in O'Shea. Id. at 715. Thus, the court denied the requested relief. Similarly, in Karr v. Blay, 413 F. Supp. 579 (N.D. Ohio 1976) , the federal district court refused to grant injunctive relief despite a finding that state judges had acted uncon-
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UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 125:266 In Ad Hoc Committee on Judicial Administration v. Massachusetts' 0 1 the plaintiffs alleged that the state's "failure to provide 'court facilities, judges, clerical personnel, and other facilities' violate [d] their Sixth and Fourteenth Amendment rights," and they asked the federal judiciary "to order enlargement and restructuring of the entire state court system."' 0 2 The First Circuit held that the case was nonjusticiable. Noting that the complaint centered on the existence of substantial delays in the state courts, the court pointed out that granting relief would entail the court's performing the impossible task of "translat[ing] the due process clause into formulae and timetables establishing the maximum permissible delay" in "all types and classes of litigation."' 0 3 Fashioning a remedy and determining whether the state was in sufficient compliance with the court's orders would be equally difficult.' 0 4 The court concluded that although "[t]he dictates of a federal court might seem to promise easy relief ... they would more likely frustrate and delay meaningful reform ... in a system so complex." 0 5
Situations in Which Younger Should Not Apply
As noted above, 10 6 the policies of the Younger doctrine involve primarily the relationship between the federal and the state courts. Therefore, the doctrine should not apply when the relief sought entails virtually no interference with substantive aspects of pending state judicial proceedings, even if other aspects of the state criminal process are involved. For example, if suit were brought against state officials for disseminating incomplete or erroneous criminal histories,°t 1 or against municipal officials in charge of courthouse detention facilities for refusing to stitutionally by confining indigents who were unable to pay fines. The court stated that "principles of equity, comity, and federalism prevent this Court from imposing an ongoing federal audit and day-to-day supervision of state judicial proceedings. " Id. at provide adequate facilities for pretrial detainees to consult privately with their attorneys, 108 or against court reporters for failing to transcribe trial minutes promptly, 1 0 9 the federal courts should be allowed to grant relief directed against these nonjudicial officials as long as the relief sought does not interfere with pending judicial proceedings.
In Cinema Classics, Ltd. v. Busch," 0 the plaintiffs sought the return of a large quantity of allegedly obscene materials, which they claimed where seized illegally by state officials. The district court granted relief on the ground that the mass seizure, conducted without a prior adversary hearing or a judicial determination that the material was obscene, constituted an illegal prior restraint on the dissemination of material presumptively protected by the first amendment. The court found Younger and its companion cases inapplicable, because the state officials would be left with ample copies of each item seized for use as evidence in the criminal proceedings. Thus, an injunction ordering the return of most of the material would "in no way halt, inhibit, prejudice, or handicap the state in the prosecution . . . now pending or any other prosecution that may later be commenced.""' The Supreme Court in dicta suggested recently that the policies that underlie the Younger doctrine are equally applicable to cases in which the plaintiffs seek relief against unconstitutional action by nonjudicial state officials, even when such relief would not involve any interference with state criminal proceedings. In Rizzo v. Goode, 96 S. Ct. 598 (1976) , the Court reversed a lower court decision requiring the Philadelphia Police Department to submit a plan for the improvement of the handling of citizen complaints. The Court based the reversal on the absence of a sufficient case or controversy between the individually named plaintiffs and defendants, and upon the failure of plaintiffs to demonstrate that the Mayor and high police officials affirmatively authorized or approved police misconduct. Id. at 604-06. The Court, however, went on to state that: the principles of federalism which play such an important part in governing the relationship between federal courts and state governments . . . likewise have applicability where injunctive relief is sought not against the judicial branch of the state government, but against those in charge of an executive branch of an agency of state or local governments such as respondents here.
A more difficult question concerning the application of the Younger doctrine is presented in cases in which the plaintiffs raise claims of constitutional deficiencies in pretrial practices and procedures. When such claims cannot be raised easily in defense against state prosecutions, even though the claims might be raised in state habeas proceedings, and when granting the requested relief would not involve enjoining the plaintiffs' prosecutions either directly or indirectly, but would result in some interference with the state criminal process, the Younger doctrine normally should not be applied. Although the plaintiffs in such cases may succeed in obtaining federal relief if state postconviction remedies are deemed inadequate, 1 2 regardless of whether the plaintiffs can bring their case within the exceptions to the Younger rule 1 3 Younger should not apply to these cases in the first instance because of the tangential effect of federal relief on the state prosecutions. Were the Younger doctrine held not to apply to cases involving challenges to pretrial practices and procedures, a federal court could grant systemic relief, which would be otherwise unavailable, to a large class of criminal defendants.
Lower court decisions in cases exhibiting these characteristics are evenly split between those allowing relief and those denying it. The Third Circuit recently granted relief in Conover v. Montemuro," 4 which involved a constitutional challenge to the intake procedures of the Philadelphia family court. The plaintiffs requested injunctive and declaratory relief on behalf of themselves and all other juvenile arrestees who were subjected to a standardless "intake interview" by probation officers, and who were denied a preliminary hearing. The court held that Younger was not controlling because modification of intake procedures would not necessarily hinder the state adjudicative process or substitute federal fact-finding for that of the state court.' 5 Judge Adams elaborated on this point in his concurring opinion:
[P]laintiffs are here attempting to secure only a federal court judgment that holding juveniles without a preId. at 608. Rizzo represents an unwarranted limitation on the ability of the federal courts to fashion remedies for violations of federal constitutional rights. See Letter, supra note 2, at 2. If carried to its logical conclusion, Rizzo could result in a ban on all federal suits directed against state officials who allegedly violate such rights.
112 See note 171 infra.
"I For a discussion of the exceptions to the Younger rule, see text accompanying notes 146-72 infra.
114 477 F.2d 1073 (3d Cir. 1973 ).
11
5 Id. at 1082.
liminary hearing or an equivalent proceeding to ascertain probable cause is unconstitutional. Under these circumstances, a federal court's declaration of unconstitutionality or an injunction requiring the officials to institute a preliminary hearing procedure would in no way adversely affect the state's legitimate interest in conducting its delinquency hearings without direct interference. No delinquency hearings would be enjoined. Indeed, the sole effect of giving the plaintiffs the relief they seek would be a requirement that, in the future, preliminary hearings or an equivalent proceeding to determine probable cause be held.
16
Similarly, a district court in Gilliard v. Carson" 7 held Younger inapplicable to a civil rights class action challenging assignmentof-counsel practices in the Municipal Court of Jacksonville, Florida. The plaintiffs alleged that the local court was not properly applying Argersinger v. Hamlin, 1 8 which held that in the absence of a knowing and intelligent waiver no person can be imprisoned unless represented by counsel. After reviewing the Jacksonville procedures governing assignment of counsel, the court concluded that the plaintiffs' rights as announced in Argersinger and in Tate v. Short" 9 were being violated, and granted Tex.) (three-judge court), aff 'd, 419 U.S. 1042 (1974) . In the context of state civil proceedings, the Supreme Court in Fuentes v. Shevin held that Younger did not bar declaratory and injunctive relief against continued enforcement of Florida and Pennsylvania statutes that allowed a private party to obtain a prejudgment writ of replevin by submitting an ex parte application and posting a double bond. In holding that the statutes deprived the plaintiffs of their property without due process of law, the Court brushed aside the vigorous contention of the dissenting Justices that the Younger doctrine required dismissal. The majority held Younger inapplicable because "[n]either Mrs. Fuentes nor the [other] appellants . . . sought an injunction against any pending or future court proceedings as such .... Rather, they challenged only the summary extrajudicial process of prejudgment seizure of property to which they had already been subjected." 407 U.S. at 71 n.3. The Supreme Court might have distinguished Younger on the ground that a civil, rather than criminal, proceeding was involved. Its failure to do so presaged its later decision in Huffman v. Pursue, Ltd., 420 U. S. 592 (1975) . In Huffman, the Court extended the Younger rule to civil actions that are quasi-criminal in nature.
117 348 F. Supp. 757 (M.D. Fla. 1972 ).
I's 407 U.S. 25 (1972).
119 401 U. S. 395 (1971) . Tate held that "the Constitution prohibits [a] State from imposing a fine as a sentence and then automatically converting it into a jail term solely because the defendant is indigent and cannot forthwith pay the fine in full." Id. at 398 detailed injunctive relief. 120 The court distinguished Younger on the ground that "[tjhe plaintiffs in the present case do not ask that enforcement of any ordinance of the City of Jacksonville or any law of the State of Florida be enjoined or that any ordinance or law be invalidated. They do not ask that any conduct be made unpunishable. ' 12 1 In Utz v. Cullinane, 1 2 2 the District of Columbia Circuit held that considerations of comity did not bar an injunction against the routine transmittal of arrest records to the Federal Bureau of Investigation by local police:
Since this is not an action for expungement (the merits of which depend on the peculiar facts of the specific case), but an action to enjoin the practice of routinely disseminating arrest records (the merits of which depend on general principles of constitutional law which apply in all preconviction situations and on construction of a local ordinance), there was no reason for the District Court to abstain in favor of action by the presiding judge of any local criminal prosecution. Noting that "[iut is now more than 20 months since Coleman and County authorities have yet to comply with its mandate," the Third Circuit remanded the case to the district court for action to ensure compliance. 463 F.2d at 66. The Court of Appeals skirted the Younger issue, stating only that the lower court's decision "may have called for a different result on appeal had appellees taken a cross appeal from that declaratory judgment." Id. at 66 n.14. Had it wished to do so, however, the circuit court clearly could have raised the Younger objection on its own motion and reversed the lower court's decision.
122 520 F.2d 467 (D.C. Cir. 1975 involving a similar challenge to California's juvenile detention statutes. The court rejected "the interesting argument that [Younger] does not apply because the substance of the attack here was not to stay state court proceedings, but to attack a 'procedural incident related to such prosecutions. '" Rivera v. Freeman, 469 F.2d 1159 , 1164 (9th Cir. 1972 .
126 367 F. Supp. 1268 (W.D. La. 1973 The Supreme Court appeared to resolve this conflict among the circuits in Gerstein v. Pugh, 128 siding with the courts that had held that Younger did not bar federal relief. In Gerstein, detainees awaiting state criminal proceedings brought a civil rights class action to obtain declaratory and injunctive relief against the state practice of detaining persons prior to trial without a judicial determination of probable cause, solely on the basis of a prosecutor's information. The district court granted the desired relief and ordered the defendants "to submit a plan providing preliminary hearings in all cases instituted by information."' 1 2 9
Subsequently, a final order was issued by the district court that "prescribed a detailed post-arrest procedure."'
130
The Supreme Court disagreed with the lower court on the merits, and reversed in part and remanded for further proceedings. Specifically, the Court agreed that the Constitution does require a judicial determination of probable cause, but held that the adversary safeguards necessary at a "critical stage" of the prosecution were not required for the probable cause determination because of the nature of the fourth amendment probable cause standard. 3 ' The Court stated, however, that the lower court possessed the power to enter its order:
The District Court correctly held that respondents' claim for relief was not barred by the equitable restrictions on federal intervention in state prosecutions, Younger v. Harris ... . The injunction was not directed at the state prosecutions as such, but only at the legality of pretrial detention without a judicial hearing, an issue the plaintiffs did not seek to enjoin their prosecutions, the Second Circuit held that the "case clearly calls for deference to the state's procedures for the vindication of constitutional claims" and refused to grant relief. Id. at 312. Although Matzkin was decided incorrectly on this issue, see discussion of Gerstein v. Pugh, 420 U.S. 103 (1975) , in text accompanying notes 128-34 infra, the Matzkin result appears to be correct on the merits, because the record showed that counsel representing indigent defendants could pass the cost of transcripts on to the state as part of the expense incurred in representing their clients. 450 F.2d at 311. 128 130 Id. Under the district court's plan, upon arrest, an accused would be taken before a magistrate for a "first appearance hearing." The magistrate would be reqtiired to explain the charge, to advise the accused of his rights, to appoint counsel, and to proceed with a probable cause determination unless either side was unprepared. If more time were requested, the magistrate would set a date for a preliminary hearing within four days if the accused is in custody, and within ten days if he has been released. The accused would be entitled to the full panoply of procedural safeguards at the hearing. The plan provided sanctions for failure to hold the hearing within the prescribed time. In so holding, the Court apparently determined that Younger does not close the federal courts to litigants seeking relief from unconstitutional state practices merely because the requested relief affects the way in which state criminal proceedings are conducted. Rather, the federal courts may act to modify constitutionally deficient state criminal practices and procedures (1) if the claims pressed in the federal action cannot be raised in defense of the state criminal charges, and (2) if the relief requested is not directed at the prosecution as such and cannot prejudice the conduct of the trial on the merits. 133 The 13 2 Id. at 108 n.9 (citations omitted). It is difficult to determine what significance, if any, should be accorded the fact that the Court's entire treatment of the Younger issue is contained in one footnote. Perhaps the Court thought the result to be so obvious that it was not worth textual elaboration. On the other hand, the Court may have treated the issue in a footnote to avoid the implication that it was making a major statement concerning the scope of the Younger doctrine. See also Gold v. Connecticut, 531 F.2d 91 (2d Cir. 1976) . In Gold, a criminal defendant challenged a "gag order" that the trial judge had imposed on his attorneys. Citing footnote nine of Gerstein, the court declared that "federal review may be available where such orders affect First Amendment rights not capable of vindication through direct appeal from conviction." Id. at 92. The court held that intervention was inappropriate in this case, however, because the appellant had failed to demonstrate the absence of state court remedies for his complaint.
133 Kinney v. Lenon, 447 F.2d 596 (9th Cir. 1971) , discussed in text accompanying notes 124-25 supra, and Rivera v. Freeman, 469 F.2d 1159 (9th Cir. 1972) , discussed in note 125 supra, exhibited the same characteristics that lifted Gerstein out of the Younger realm. The plaintiffs in Kinney and Rivera did not attack their prosecutions; rather, they challenged the constitutionality of laws denying bail to juveniles, an issue that could not be raised in defense of the charges against them. Furthermore, had the federal court ordered modification of the pretrial release standards, this relief could not have prejudiced the conduct of the plaintiffs' trials. Thus, these cases were decided wrongly according to the rationale enunciated later in Gerstein.
Wallace v. Kern (III), 520 F.2d 400 (2d Cir. 1975 ), cert. denied, 96 S. Ct. 1109 (1976 , discussed in text accompanying notes 9-16 supra, also exhibited all of the characteristics that removed Gerstein from the reach of the Younger doctrine, and it thus appears to have been decided wrongly. In Wallace v. Kern (III) , the Second Circuit refused to order the federal relief necessary to correct constitutional deficiencies in state bail practices. The court attempted to distinguish Gerstein on the ground that "the federal plaintiffs there had no right to institute state habeas corpus proceedings except perhaps in exceptional circumstances." 520 F.2d at 406. Reliance on this distinction was misplaced, however, because Younger was not properly applicable to Gerstein and Wallace v. Kern (III) in the first instance, and the plaintiffs thus should not have been required to demonstrate that they came within one of the exceptions to the Younger rule. See text accompanying notes 144-72 infra. Regarding the adequacy of state remedies for vindicating the constitutional rights of plaintiffs who raise claims similar to those raised in Wallace v. Kern (III) , see text accompanying notes 157-72 infra.
Court thus implied that the application of the Younger doctrine to constitutional challenges of state pretrial practices and procedures is limited primarily to situations, such as in Younger itself, in which the complainant asserts a claim that could be raised in defense of the state charges and asks the federal court to enjoin the pending state prosecution.
34
One final class of cases in which the Younger doctrine ordinarily should not apply is that in which the complainants seek only prospective relief. As was noted above, 13 5 the doctrine limiting federal intervention in state criminal proceedings evolved in large part in the context of threatened prosecutions, the Supreme Court in Younger and subsequent cases held that the doctrine has no force when a prosecution is merely threatened. This raises the interesting possibility that plaintiffs in a civil rights class action challenging the constitutionality of state criminal practices and procedures might avoid the application of the Younger doctrine by requesting only prospective relief. Such a course presupposes, however, that some members of the class, and perhaps the named plaintiffs themselves, will be found sufficiently likely to be arrested in the future so that the standing problems that arose in O'Shea v. Littleton' 3 " and Gardner v. Luckey1 37 could be avoided. Moreover, in assessing whether such relief is permissible, a court should consider the extent to which ordering reform of procedures in future prosecutions might interfere with presently pending cases. 13 
8
A Virginia district court wrestled with these questions in Rakes v. Coleman,' 39 an action brought on behalf of all persons "convicted or being convicted"' 40 under a public drunkenness "I Lower federal courts also have ordered reform of state pretrial criminal practices an procedures when necessary to ensure constitutional conditions of confinement in state pretrial detention facilities. For example, the First Circuit required Boston officials to continue funding the Bail Appeal Project at the Suffolk County Jail to ensure that a court-ordered program of single-cell occupancy was not endangered. Inmates of Suffolk County Jail v. Eisenstadt, 518 F.2d 1241 (1st Cir. 1975 . Similarly, a Texas district court ordered extensive reform in local bail, calendar, and hearing practices to alleviate the inhumane overcrowding of inmates in Harris County detention facilities. Alberti v. Sheriff of Harris County, 406 F. Supp. 649 (S.D. Tex. 1975) . Younger and its progeny were not mentioned in either decision.
13' See text accompanying notes 71-80 supra.
statute. The plaintiffs claimed that the eighth amendment requires the courts to recognize the disease of alcoholism as a defense to such prosecutions. The court held that it was barred by Younger and its companion cases from interfering with any pending prosecutions, but it inferred from the phrase "being convicted" that the plaintiffs intended to challenge future prosecutions as well. court may, however, grant and enforce simple, workable relief that directs a state to afford, or declares that a state should afford, certain procedural safeguards for accused persons. Moreover, in some cases in which Younger might otherwise be held applicable, a court may avoid dismissing the action by granting prospective relief only and in that way avoiding interference with pending prosecutions.
B. Defining Exceptions to the Younger Rule
In discussing standards for federal intervention in state criminal matters, this Article has thus far attempted to determine when Younger should apply in the first instance to particular cases brought before the federal courts. Merely because a particular case comes within the scope of the Younger doctrine, however, the federal court is not necessarily barred from hearing the case; if that case falls within one of the exceptions to the Younger rule, the federal court may reach the substantive issues of the complaint.
Younger, itself, provides little specific guidance for determining when the nonintervention doctrine should not be invoked, despite its facial applicability to a particular case. The Court in Younger concentrated on identifying circumstances that are not sufficiently "special" to justify federal intervention. The Court did state, however, that to merit relief a complainant must be threatened with both great and immediate irreparable injury' 4 4 and have no adequate remedy at law. 145
Irreparable Injury
The Court in Younger stated that the mere "cost, anxiety, and inconvenience of having to defend against a single criminal prosecution"' 14 6 does not constitute an irreparable injury. Moreover, a prospective injury is not irreparable if it can be eliminated through defense of a single criminal prosecution. 6 Id. at 46.
147 Id. The Court also included in its definition of the "special circumstances" that merit federal intervention cases such as Dombrowski v. Pfister, 380 U.S. 479 (1965) , in which the plaintiffs were subjected to harassment and bad faith prosecutions brought merely to discourage the exercise of constitutionally protected rights without any real hope of obtaining convictions. 401 U.S. at 47-50. See generally text accompanying notes 55-60 supra. But see Kugler v. Helfant, 421 U.S. 117 (1975) . The practices and procedures under discussion in this Article rarely involve the malicious and intentional de-Many criminal defendants are incarcerated on the basis of constitutionally defective pretrial practices, 148 however, and the courts agree generally that any unconstitutional deprivation of liberty, regardless of length, involves irreparable injury. For example, when an indigent complainant was threatened with imminent incarceration because he was unable to comply with a Georgia statute making monetary restitution to the victim of a crime committed by the convicted perpetrator a condition of probation, the Fifth Circuit declared the statute unconstitutional and enjoined its enforcement. The Court stated that to "await actual incarceration would not merely be draconian; it would involve irreparable injury to the probationer."' 14 9 Similarly, in Gilliard v. Carson, 50 the court ordered modification of unconstitutional assignment-of-counsel practices in a Florida municipal court because indigents facing prosecution were in "imminent danger" of having "their clearly established constitutional rights violated and suffer[ing] irreparable harm by being unlawfully deprived of their personal liberty."' 15 1
The threat of irreparable injury also exists when complainants must risk multiple prosecutions. When the Younger Court held that to be considered irreparable, an injury had to consist of something more than the burden of defending against a single prosecution, it implied that being forced to defend against multiple prosecutions might involve irreparable injury. Subsequently, a number of lower federal courts so held. In International Society for Krishna Consciousness, Inc. v. Conlisk, 152 for example, the court enjoined the prosecutions of members of a religious sect for alleged violations of Chicago ordinances governing peddling, begging, and public exhibitions. Federal intervention was held to be appropriate in part because "given the multiplicity of actions, individuals and charges involved in the pending state court actions, [the plaintiffs] are burdened with significantly more than the mere 'cost, anxiety, and inconvenience of having to defend against a single criminal prosecution. found that the repeated, groundless prosecutions of bookstore owners and clerks in Phoenix, Arizona for the sale of allegedly obscene books and magazines was causing irreparable injury:
Surely the damage from this sort of activity is both irreparable and "great and immediate." It can put the plaintiffs out of business without ever convicting any of them of anything. Nor can the threat to plaintiffs' first amendment rights be eliminated by defense against the state prosecutions. Successful defense against eleven of them.., brought the filing of fourteen more .... 155 Many actions challenging criminal practices and procedures are brought as class actions. Arguably, because the class as a whole is being subjected to multiple prosecutions, the aggregate injury is sufficiently g'eat to be considered irreparable. The view ...." Id. Thus, the Court concluded that he was threatened with no injury other than that incidental to every criminal proceeding brought lawfully and in good faith. The implication of the Court's decision was that if the plaintiff had demonstrated a credible threat of incarceration, the injury involved would have been sufficiently great to merit federal intervention. See also Lynch v. Snepp, 472 F.2d 769, 776 (4th Cir. 1973 ), cert. denied, 415 U.S. 983 (1974 Horodner v. Cahn, 360 F. Supp. 602, 605 n.6 (E.D.N.Y. 1973) .
152 374 F. Supp. 1010 (N.D. Ill. 1973 they had a pecuniary interest in convicting alleged violators, the district court noted that " [t] here is no provision for review of the legality of the proceedings before the Justice of the Peace upon appeal .... " 162 The federal courts also have found theoretically available remedies to be inadequate in practice in cases in which the state tribunal was biased against the plaintiffs, the state courts had definitively rejected the substance of the plaintiffs' claims in previous cases, or state review could not come quickly enough to avoid irreparable injury. In Gibson v. Berryhill, ' 16 the Supreme Court held that "the predicate for a Younger v. Harris dismissal was lacking," because the district court had found that the Alabama State Board of Optometry "was incompetent by reason of bias to adjudicate the issues pending before it."' 1 4 In Cleaver v.
Wilcox, 16 5 which involved a suit challenging the constitutionality of the California practice of conducting child dependency proceedings without assigning counsel to indigent parents, the Ninth Circuit held that the plaintiffs' claim would "not receive an effective hearing and vindication in a state proceeding" because " [lt] Cir. 1972 ), vacated, 413 U.S. 913 (1973 ), and in Vali Books, Inc. v. Murphy, 343 F. Supp. 841 (S.D.N.Y. 1972 , the court ordered injunctive relief after finding that it would be futile for the plaintiffs to seek in state court the return of a large quantity of allegedly obscene matter seized during a police raid. The court based this finding on a New York Court of Appeals ruling that a prior adversary hearing is not a prerequisite for a search warrant in the usual motion picture case. In Detco, Inc. v. Breier, 349 F. Supp. 537 (E.D. Wis. 1972 ), a Wisconsin district court held that plaintiffs who were seeking to enjoin enforcement of Wisconsin's obscenity statute had no adequate remedy at law in light of recent Wisconsin Supreme Court decisions construing that statute in a way violative of the first amendment. See also Bruno v. Warren, 344 F. Supp. 97 (E.D. Wis. 1972 ). Finally, in Anderson v. Nemetz, 474 F.2d 814, 820 n.2 (9th Cir. 1973 , the court held that a plaintiff who was seeking an injunction against the prospective enforcement of an Arizona vagrancy law should not be denied relief when he had raised his constitutional objections in state courts on four previous occasions without success. But see Hicks v. Miranda, 422 U.S. 332, 350 n.18 (1975) ; Anonymous v. Association of the Bar, 515 F.2d 427, 434-35 (2d Cir.), cert. denied, 423 U.S. 863 (1975) .
167 348 F. Supp. 757 (M.D. Fla. 1972) , discussed in text accompanying notes 117-21, 150 supra. in granting injunctive relief modifying assignment-of-counsel practices in the Jacksonville municipal court, the district court held that the alternative of each indigent citizen's petitioning for a writ of habeas corpus after being confined unlawfully was "manifestly inadequate," because that remedy would not be available "until after irreparable damage has been sustained and may, because of the time necessarily involved in such proceedings, prove unavailable at all." 168 These cases suggest that once a federal court determines that the Younger doctrine applies, it must take a realistic look at whether theoretically available remedies are truly adequate in fact. Other practical considerations support this position. For example, judges in state criminal courts often "face long calendars with the certain knowledge that their calendars tomorrow and the next day will be, if anything, longer." 1 69 As a result, the courts are preoccupied usually with rapid consideration and disposition of individual cases, and it is often difficult, if not impossible, for them to consider broad constitutional challenges to their practices and procedures. 70 Similar considerations often reduce the effectiveness of individual appeals and state habeas corpus proceedings' 7 ' in providing relief from unconstitutional state practices and procedures. 72 Although the considerations of ' 68 Id. at 762; see Newton v. Burgin, 363 F. Supp. 782 (W.D.N.C. 1973 ) (threejudge court), aff 'd, 414 U.S. 1139 (1974) . In Burgin, the court overturned a North Carolina statute allowing state officials to seize and hold a child for up to five days without a hearing if the child appeared to be in danger. The court held that deprivation of custody of the child for five days was an irreparable injury to the child's family for which there was no adequate legal remedy, because the injury would occur regardless of the outcome of the eventual hearing. 400, 407 (2d Cir. 1975 400, 407 (2d Cir. ), cert. denied, 424 U.S. 912 (1976 , are often inadequate to correct injuries caused to victims of assembly-line justice. The type of relief available through a state habeas corpus petition is limited to the release of the person illegally detained; thus the state court judge cannot issue an injunction ordering systemic changes in criminal practices and procedures. See, e.g., People ex rel. Gonzalez v. Warden, 21 N.Y.2d 18, 233 N.E.2d 265, 286 N.Y.S.2d 240 (1967 ), cert. denied, 390 U.S. 973 (1968 . Moreover, the adequacy of state habeas corpus may be vitiated by the fact that it tests the legality of detention, and thus is not available until after irreparable injury caused by deprivation of liberty already has occurred.
172 For example, a voluntary guilty plea results in a waiver of all prior nonjurisdictional defects "not logically inconsistent with the valid establishment of factual guilt. comity, federalism, and equity militate against federal relief in every case, the federal courts must look beyond the remedies theoretically available to the complainant and examine whether the realities of the particular case ensure adequate state relief.
In summary, a federal court should not grant relief that would effectively halt a pending state criminal proceeding unless the plaintiff would suffer irreparable injury if relief were denied. Although the cost, anxiety, and inconvenience incidental to defending against a single criminal proceeding do not by themselves constitute irreparable injury, the injury becomes irreparable if the plaintiff has to defend against multiple prosecutions, or if a class of plaintiffs is subjected to unconstitutional state criminal practices. Moreover, unlawful incarceration constitutes irreparable harm per se.
Regardless of what injury might occur in the absence of any remedy, however, a federal court should not enjoin or effectively halt a pending state criminal proceeding when the plaintiff has an adequate remedy at law. A remedy at law is adequate when the complainant can obtain a timely and complete resolution of his federal claims before a state tribunal, either in defense of the pending criminal proceeding, or in some other way. A plaintiff lacks an adequate remedy at law, however, when no procedural mechanism exists within the state system by which the complainant may raise his federal claims, or when a remedy that exists in theory is inadequate in fact to protect the plaintiff's constitutional rights.
IV. CONCLUSION
The foregoing represents an attempt to chart a workable middle course for the federal courts in civil rights actions challenging the constitutionality of state criminal practices and procedures. Such lawsuits raise particularly acute problems in federal-state relations. Adoption of the suggested standards should enable the federal courts to play an important role in vindicating the constitutional rights of criminal defendants without engaging in overly broad interference with state proceedings.
for challenges to the validity of the plea itself, this rule eliminates most challenges to pretrial practices and procedures on appeal.
